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Table 9 

As .l’able 10 demonstrates, when Ihe more realistic and more appropriate measure o f  CLEC on- 

iiel tacilitics is u1iliLt.d ~ i.e., C:I.F.C-served buildings as a percentage o f  all commercial 

buildings served by the wire center ~~ the “likelihood that [competitive] Special-Access type 

facilities will be available” to serve any potential CLEC customer i s  only about 1.23%, a far cry 

from the patently absurd 75.9% figurc posited by EMG. 

28. Even this corrected “analysis“ does no! provide a fully accuraie assessment, in that it 
\ t i l l  assumcs a random distribution ofon-net buildings for each CLEC and further assumes that 

the AT&’r-average applies in each and every wire center and for each and every CLEC collo- 
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hut as long as the misallocation bias i s  systematic uvcr time, the trends revealed through an 

examination of inultiple years' results w i l l  s t i l l  provide an accurate picture of  ongoing markct 

dynamics. Although there is inevitably some subjectivity involved in  allocating costs that cannot 

he directly assigned, the methodology itselr, and hencc the resulting allocations, do not fluctuate 

cignilicantly from year to year. I'hus. il 'competition for special access services were actually 

constraining priccs as Ihc R t W C s  contcnd, the ROR for special access would tend to decrease 

ovcr time. But in fact it is actually incrrcisiny, suggesting not only that price-constraining 

competition i s  tiot present, 0u1 that the extcnt o fongoing RBOC market power with respect lo 

these services i s  growing. 

76. Finally. suddenly rrlyiny upon ARMIS  data, Kahn and 'l'aylor have contended that the 

avcrage rcvenue pcr line for special access has actually been decreasing "by more than 1% per 

qenr" during thc 199h-2001 pcriod. My own revicw o f t h c  data suggests errors in the Kahn/ 

'l'aylor analysis. F3ascd upori replicable A K M I S  data, the averagc revenue per line, decreased by 

i m l y  two-tenths ol 'one pcrcent over the entire period (a reduction in average annual revenue per 

line o f o n l y  $0.33). As 1 w i l l  discuss in more detail below, use o f a n  average annual revenue per 

line calculated using DS-0 cquivcilcnts i s  seriously flawed, hut even accepting the f lawed Kahn/ 

l 'aylor evidence, the dola proves, rather lhan disproves AT&'I"s allegations. At page 16 of the 

KahniTaylor declaration, a figure appears entitled "RROC Special Access Revenue per Special 

Acccss Line". Even c i  cursory rc\Jiew o f  that f.'igure rcveals declining revenue per line amounts 

occurred during the pcriod 1997-2000 ~ whcn the special access rates were st i l l  generally 

subject to pricc cops and the x-laclor-driven annual reductions associated therewith  and that 

llierc has been o tuial reversal of that trend (recouping virtually a l l  of the reductions during the 

prior four years) in the I(BOCs' revenucs for 2001 

I<ROCs h;id pricing flexibili lq lor Spccial Access Services.'*' 

the first full year during which any o f t h e  

125. IkllSoutli, the tirst RBOC 10 apply fijr and be granted pricing flexibility, approved 
(continued ...) 
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anything trom EMG’s results ~ evcn if otherwise accurate on an aggregate, market-wide basis 

to (he l ikelihood o f a  CLEC‘ facilities presence in  buildings where only minimal dedicated 

special access capacity is required. 

Verizon’s Compelifion for Speciul Access Services repor t  provides a false and  ent i re ly 
misleading assessment o f  the actual  state of compet i t ion for special access services 

30. Verizon has also provided a grossly exaggerated picture o f  facilities-based special 

access competition through i ts  “Competition for Special Access Services” report.” Several o f  

the report’s claims rake theoretical rather than factual inatlcrr addrcssing competition and are 

k i n g  addressed elsewhere i n  A’T&’l”s Keply Cominents.” For example, AT&T’s comments 

point out that Verizon‘s comparisons of”voice grade equivalent” lines retlect very high-capacity 

links of various types rather than the scope ofrhe availability ofcompetit ive alternatives; that 

Vcriron’s listings of cities wi th C‘LEC “networks” indicate vcry l i tt le or nothing about the 

presence of CLEC “on net” buildings, i fany,  in a served MSA; and that Verizon’s claims 

rcgarding CLEC rex11e o f  ICEC special access services simply confirm that CLEC facilities that 

compete with ILEC‘ facilities are vcry limited iii scope and, with respect to Verizon’s comparison 

of special access resale to UNE resale, that the UNE use restrictions are unduly constraining.’* 

25 .  (...continued) 
up to 77%. I n  addition, Ameritech’s filing identifies $122.9-million as revenues for DS-3 
circuits. There i s  no separate break-out for OCn, hut even if ha l f  of the anticipated DS-3 
revenues were from associated wi th  OCn-level circuils, the total percentage of revenues from 
circuits at or below DS-3 levels would he 87%. 

26. See In rhc Mutter ojAT&T Petition jiir Rulemaking to Rejbrm Regulation oflncumhent 
Locnl Exchange Cbrrier Rale,sfi)r Special Acce.s.7 Services, KM 1 0593, Verizon Reporl on 
c ‘ompe/i/ion,/br S/leciiilAccess Services, filed Dec. 2, 2002 (“Verizon Report”). 

27. See AT&T Reply Comments. ,rupruat 10-19. 

28. See Verizon Report, at 12-13. 21-23, 26 
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71. Ptrckel swifching cosls nol in .special ~JCCC.Y,T. Qwest claims that packet switching costs 

incurrcd to provide certain special access services (Frame Relay, ATM) arc assigncd to the 

gencral swilching category. and not to special a1ccess.l'~' However, Qwest does no1 quantify the 

m o u n t  otcosts that i t  claims arc inisallocated. Moreover, Qwcst neither claims nor makes any 

cffort 10 cstablish in i ts commcnts that revenues associated with the rwi lching functions used to 

provide tieme relay and ATM services are not also being reflected in one o f  the several different 

w i t c h i n g  ri'venue accounts idcntil icd in Part 32. Put simply. Qwest has failed to demonstrate 

any niismatch, inasmuch as i t  has focuscd solely upon the assignment ofco.rl.y and not addressed 

Ihc treatment o f t h e  corresponding rewnucu. ' lhe  Commission thus has no basis to evaluate the 

validity or importance ofcrit icisins such as lhis one. when the KBOCs, which have by  far the 

best access to the underlying information, present only their contentions bur with no facts or 

rpecitics to back thcin up. 

72. Seconrlury lrntlrer/inry expcn.ws: Finally, Qwcst complains that because carriers are 

rcquircd to assign secondary and tertiary expcnses in proportion to the primary investments 

assigncd to a category, any potcntial underallocation o f  primary investments to special access 

woti Id he cxacerhated. I lowever. this is mcrely another theoretical argument. As discussed 

above, the KBOCs hove simply not established that primary investments are not being properly 

assigi iet l  to the special acccss cateyoty. Moreover, the magnitude of these secondary and tertiary 

expenses i s  simply not large enough to offset to any significant extent the RBOCs' substantial 

ovcrearning for the special acccss scrvices. 

73. I t  is also worth recalling lhat ARMIS costs are cmheddedcosts, which are generally 

higher than forward-looking incremcntal costs ( i t . ,  TELKIC). If forward-looking cosls o f  

123. Qwe51 Comment\, at 12 
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th;r1 web site has discontinurd i ts  locator serviccs and contains no postings for the sale of unde- 

ployed liber.” And throughout i t s  “analysis.” Vcrizon relies upon sourccs published by the New 

1’;iradigm Resources Group, which takes a naively uncritical view o f  the CLECs’ condition as i t  

discharges i ts  role us cheerleadcr for this bclcagucrcd industry sector. New  Paradigm twists 

linancial reality by proposing that bankruptcy i s  somehow just a normal business condition that, 

fortuitously. has thc advantage ofrcducing intcrest expenses.” 

34. In fact, bankruptcy i s  a s e w r e  impediment to competition and one that infuses the 

xctor,  l imi t ing curreill service provision and having even more significant consequences for 

ongoing competition. As ATRtT has showti and certainly not surprisingly, major IXC customcrs 

cannol contract confidently with special HCCCSS providers in bankruptcy -- in large part because 

their end user customers quite scnribly w i l l  not tolerate such arrangernen~s.’~ Bankruptcy i s  

particularly dcbilitating in a capital intensive industry, where credit-worthiness is, by  definition, 

of  p:iramoun~ iinporiance in  raising thc funds necessary to support continued operations (for cash 

Ilow-iiegalive suppliers). to cnablc capital rxprndilures necessary lo  continue to provide service 

to current customers, and to undertake network expansion. 

35 .  ‘I‘hc roll call o f  bankrupt suppliers ut‘spccial access services continues and includes 

somc o f t h e  mast significant providers. In the first nine months of2002, newly bankrupt 

providers i n c I ~ d e ~ ~ :  

32 .  Sce w\\.w.fiberloops.comiFiberloops/posts.hlm. 

33. New Paradigm Resources Group, Inc., C‘LEC: Repor, 2003, Chapter 2 at 2 ( I  7Ih ed. 2003) 
(“Chapter I I Bankruptcy: A Hindrance or A Benefit?”) ( T L E C  Report 1 7Ih ed.”). 

34.  .%e In ihc Mrriier oj  AT& T Peiiiionfor Hulemaking to R e j i m  Regulaiion ojlncumbenl 
L o c d  Exehunxe Corrier R a k s J i r  Sj)cciol Access Services, RM No. 10593, Declaration o f  
Kcnneth Thomas on Hehalf ofA‘ l ’&T a t  para. 9-10, Filed October 15, 2002 (“Thomas Decl.”). 

3 5 .  See CLEC Report 17Ih ed., a t  C h .  2. Tablc I. 
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68. Using this nlternativc aiialy\is. tlie special ~ C C C S S  rate ofreturn drops by slightly less 

than 6% for 2001 (and less than 3% for 2000). Nevertheless, the RBOCs s t i l l  enjoyed rates o f  

rcturn on special access services above 30% which. hy ur7y conventional .r/andurd- and 

cspecially during the current economic downturn ~ i s  indicative o f  supracompetitive earnings 

arising throuxh the RBOCs’ cxercise o f  niarket power. While BellSouth, Qwest and Kahn/ 

‘1ayIi)r may attempt to muddy thc watcr by raising the “DSI. issue,” even the “worst case 

sccnario” ~ where nll DSIL rcvenues arc included and a l l  DSL costs are excluded - cannot 

“cxplnin” the pcrsistciitly cxcessivc rates of‘ return that prevail with respccl to special access 

services.”R 

69. Signiticantly, while the RROC‘s rnny clrrim that DSL investinrnts and expcnses arc not 

being allocaled to special access. recent investment trends tend to suggest otherwise. As the 

following table confirms, betwecn lY96 and 2001, RHOC (including GTE) special access invest- 

ments grew lrom $5.7-billion to more than $12.2-hillion. Ry comparison, most other categorics 

o f  KDOC interstate investment remained largcly unchanged over the corresponding time frame, 

and intrastate investments actually iiecrecr.wd by nearly $I 0-billion. Given the rapid growth of 

DSL. and the high capital costs  that have bccn ascribed to i t s  dtployment, it is dif f icult to 

iin;igine any othcr explanation for the more than doubling o f  special access investment while all 

other categories rcmaincd essentially thc same or even decreased, ii ‘DSL i s  not included within 

I 18. In  scvcral other procccdings before rhe Commission, the RBOCs have sought to portray 
the market for DSI, as so highly competitive as to justi fy regulatory forbearance, i f n o t  outright 
dcregulation. See, e.g. SBC Perilion /or Expedi~ed Ruling lhor il is Non-Dominan~ in irs 
Pro vision of Adwnced  service,^ undfor Forheoronce j i o m  Dominant Corrier Regulurion of 
7ho.w Services, C:C Docket No.  01-337, SBC Petition, October 3,  2001. Their experts have 
suggested that the highly competitivc nature o f  the “high-speed Internet access market,” wherein 
DSL competes with cable inodein services, has placed the RBOCs in  a non-dominant position 
and, iii fact, has not even permitted them to recwer  the costs o f  providing ADSL services, which 
ilrc put as high as $86 per month. See, Declaration ofRobert W. Crandall and J. Gregory Sidak, 
filed as Attachment A i n  the above petition, a t  51. I t  would seem that, in the various 
“broadband” proceedings, DSL is actually being provided at a loss, whereas in the instant docket 
DSL, is portrayed as bcing so enormously profitable that i t  i s  pushing up special access returns to 
‘.tlprncoinpetilive levels. At the very least. these DSL stories du jour demand careful scrutiny. 
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I Table 11 

AT&T $2,880 
World Corn $2,207 
Qwest $380 
Time Warner $384 
XO Communications $378 
IDTNVinStar $190 
ICG Communications $165 
1TC"DeltaCom $96 

Major Compettve Proviaers of Special Access 
Company Spec al Access Revenue ICompany Special Access RevenLe 

McLeod USA 
KMC Telecom 
General Comm.. Inc. 
Adelphia Bus. Solutions 
BTI Telecom 
NTS Communications 
Cablevision Lightpath 
Cox Communications 

$28 

37. Apart from [he implications of bankruptcies, the publicly relcased information regarding 

thc networks. scrviccs and reveiiiics o f  many ofthe largest special access providers should be 

rcgartled as ovcrstatcd through unduc optimism ( i f  not outright misrepresentation). Major 

special access providers that are expected to restale lheir financial inforination and related ser- 

iflicc claims include WorldChin, Qwesl, and Adclphia Business. The example o f  Winstar is 

instructive in assessing Verizon's current claims. Of the more than $OOO-miIIion in CLEC 

rcvciiuc that Winslar had clitinied whcn it was acquircd by IDT, I D T  discovered that nearly 

$75O-million rcflcctcd fiber swaps that \were irrelcvnnt to CLEC competition.'8 Despite i ts  

earlicr uncritical analyses, New Paradigm now estimates that $120-million o f t h e  asserted 

Winstar revenue was derived from resale of ILEC services, indicating that only slightly less than 

9%  or about $EO-million 

services provided over its own facilities.'" This example accords with AT& l " s  conclusion that 

of Winstar's claimed $900-million in revenue resulted from 

38. See New Paradigm Resources Group, Inc., CLECReporr 2002, Carrier Profile of Winstar 

39. I d .  

Coinmunications at 2 ( 161h ed. 2002) ("CI.EC Report 16'" ed."). 
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ol'this cslimale."' 1n;ismuch as Kahn/Taylur's DSL. rcvenue figure o f  %41O-inillion is 

unsupporled 2nd refers only to 2001 revenues, I have prepared an additional estimate of special 

;ICCCSS rates of  rcturn without DSL revcnucs, using vcrifiable sources. Table 12 bclow contains 

rate ol'return cillCtililtions employing alternait: estimated DSL revenues. 

I 17. BellSouth Comments, at fn. 6 
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(:I.ECs' spccial access revenue continues on a robust growth trajectory,"l the New Paradigm 

rcwarch group now anticipatcs f la t  revenues fbr the sector -- even with the current customer 

h;ist. experiencing steady growth in tihe of services. New  Paradigm a b  recently as 2002 had 

projected that CLEC dedicated access and private line revenues would increase by 61% from 

2001 t o  2005.'" More recently, New Paradigm has lowered these predictions and now estimates 

only I I .6% tutal growth froin 2002 to 2006 ~ less than a 2.8% increase annually.'6 

40 .  Sccond, Veriron's overslotcd c la ims collapse whcn i t  attempts to use FCC-sourced 

information. Verizon asserts that Ihc  ( ' L E G  have revenue share o f  approximately 30% based 

tipon 2000 figures of$4.2-bi l l ion of FC'C-reponed rcvenue, supplemented by self-supply o f  

$1.3-billion in  2001, compared lo ILEC: special access revenues o f$ l3 -b i l l i on  in 2OOO."' This 

analysis contains three flaws: (I) i t  cxcludcs non-RBOC 1 I . K  revenues (amounting lo $1 .1-  

bill ion, or 8.1%. o f  ILEC local private line and special accehs revenues):* (2) i t  compares the 

2001 selFsupply revenues o f  competitive carriers with the 2000 KBOC numbers, deflating the 

KBOC number by $5-bill ion on Vcrizon's own calculation;"q and (3) i t  includes revenues in the 

relatively more conlcsted ant1 irrelevant long distance private line scrvices market ($985-million, 

or 21%. ofCLCC' revenues but only 7..5% of II,EC: revenues).'" Even using Verizon's sources 

44 .  See Verizon Report a t  27. Vcril-on also makes projections for the value of self-supply 
iicccss for AT&T and WorldCom based upon the increase from I998 to 1999. fd. at 28. 

45.  .See CLFC Report 16"'ed. at Ch. 3,  table 13. 

16. See C I L C  Report 1 7Ih ed. at Ch. 3, Table 9. 

47. Verizon Report, at 28 

48. See FCC, Industry Anelysih Div., Te~ecnnimu,iicrrlion.v Indusrry Revenue 2000, a t  13 & 17 
(inn. 2002). 

19. Verizon Repon, at 28 

5 0  FC(', Industry Analysis Diu., Te/ecommunica/ion.o /ndus/ry Rcvenzre 2000, at 13-14, 17- 
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rates ofreturn a \  cdlculatcd by A I  X: r, and/or (d) orfset by other allocation adjumnents that cut 

in the opposite direction. 

66. DSL co~sls iinrlrcvo77ic.c. Kahnl'l'aylor. Ik l lSouth and Qwcst note that most carriers 

include DSL, revenues in ARMlS-reported special access revenues, while special access accounts 

are typically assigned only a fraction of the costs."" Qwest indicates that: 

the rules assign revenucs associated with Digital Subscriber L ine ("DSL") 
services and iiilerstate packet switching services to the special access element, 
but assign a significant portion o f  the associated interstate costs to other 
clements. raken together. these issues significantly inflate the rate-of-return 
numbers upon hh ich  A T & T  places so much r c l i m ~ e . " ~  

The actual impact, howevcr, o f th i s  L>SL revenue upon special xcess rates of return i s  

demonstrably minor. First, SBC doe.r no/ include LISL revcnues in its special access servicc 

category."" A s  for the other KDOCs, !he Table below cxcludes DSI, revenues based upon 

KahniTaylor estimates. and recalculates speci:rl access rates o f  return wi th D S L  revenues 

removed. 

I 14.  KahnlTaylor Decl., a t  14-15; BcllSouth Commenrs a l  6; Qwest Comments at 4-5. 

I I S .  Qwcst Comments. at 4. 

116. Kal in/ l~aylor Dccl., a t  fn. 28. 
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WorldCom‘s 2001 special access revenue is presented as $2.207-billion, but N e w  

Paradigm now estimates that  tigure to  be $1.62-billio11.~’ Evcn that reduced figure 

appears tu include WorldCoin.5 intcrnational revcnues. 

* The Qwest figure ot$480-mi l l ion apparently includes special access revenues derived 

from provision ofcertain special access services wi th in Qwest’s incumbent region, as 

h e l l  as ititcrnntional revenuzs.(’ I’he Qwest figures, in any event, predate Qwest’s 

inassive do\vii\vard rcvisions ofrevenucs atid, givcn Qwest’s ownership slructure, 

\sould be questionable evidence of true competilion between I L K S  and CI,ECs. 

- 1l)l’iWinstar‘s special access revcnues are presented as $1  YO-million. New  Paradigm 

cstiinatcs [hat [he company’s special access revenues tor 2002 were only $24-million.” 

* ICG Communications’ special access revenues are presented as $165-million. New 

Paradigm ehliinates that the company’s special access revenues for 2002 were $133- 

in i I I ion.”’ 

53.  It?,, WorldConl carrier profi le at I, 5 (estimating that dedicated accessitransport accounted 
f c x  I 4  O/O of total reveiiucs, which were $ 1  1.6 billion). 

54. [(I,. Qwesr carricr profi le at 3 (describing Qn#cst‘s strategy to market services in the 14- 
sutc rcgion previously served by U.S. West, with whom Qwest merged in 2000). 

55. / d ,  Winstar carrier profile at I ,  5 (estimating that dedicated accessitransport accounted for 

56. /d. ,  IC<; Comnlunications carrier profi le at I ,  5 (estimating [hat dedicated accessitransport 

20%~ o f  IDI’iWinstar‘s total revenues, which were $120 million). 

accounted for 29% of mtal revciiucs: which were $460,000). 
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3. ARMIS  RESUL’I’S PROVIDE A V A L I D  DEMONSTRATION OF SPECIAL ACCESS 
RATES O F  R W U R N  T H A T  A R E  EXCESSIVE B Y  ANY REASONABLE S T A N D A R D  

A R M I S  data provides a conscrualiwe estimate of RBOC ra tes of re tu rn  on  Special Access 
Scrvices, and conf i rms that rhcse art. clearly excessive by any reasonable standard. 

62. Each o f the  RBOCs has taken exception to Ar&T’s use o f  ARMIS data to demonstrate 

that the RROCs have for several years been earning excessive rates o f  return on special access 

services, and that these rates of return are increasing at the samc time as the RBOCs obtain 

greater and greater pricing flexibility. ‘l’he RBOCs’ general and specific criticisms of such 

ARMIS-based conclusions are without merit. 

61. ARMIS i s  simply no1 the regdotory white elephant that the RBOCs make it out to be. 

Although ARMIS has heen scaled back since thc onset of price cap regulation, the Commission 

has repeatedly resisted eliminating the core reporting requirements o f the  ARMIS system. The 

Wireline Competition Bureau’s Industry Analysis Division states in  “ARMIS Frequently Asked 

Questions” that the data is used to wpport the Commission‘s analysis of broad policy issues, 

including tlic “Fiii:incial Conditinns or the Industry ( i low Carriers are Doing and H o w  Our 

Regulatory Programs are Working)” and ”Chsolidations and Mergers (Measure Changes in 

I’rotluctivity, Profitability, Service Quality),” as well as numerous areas otfocused study, 

including ”Ratc development,” “Depreciation,” “Cost.” “Financial Analyses,” “Rate of Return,“ 

I‘ I rcnd Analysis.“ and “ldenti tication o f  Audit TopiclSubjects.””” 

64. Morcover, e v e n  as ARMIS has been revised, thc FCC has made i t  clear that the 

reporting requirements support the CornmisGon’s ability to monitor the effectiveness o f  i ts 

regulatory policies. The Commission has repeatedly signaled that price regulation does not 

I I O .  AI<MIS FAQ. embedded t i l e  at http://www.fcc.gov/wcblarmis/ (accessed 1/22/03) 
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pitrpuscs of,judging facilities-based competition - are much lower than the total revenues they 

report, becairse of the high podion ofspecial access they provide over resold RBOC lines. F iny -  

six percent of2001 KBOC spccial access revenues (cslimatcd by Verizon to total $ 1  X-billion) 

amounts to %IO-bill ion - nearly a l l  ofCI,EC special access revenues bascd upon even the most 

iiggrcssive asxss tne t i t s  used hy Verbon and Ihe New Paradigm Resources Group. Deductions 

licim the $IO-bil l ion ligure due to rcsale for upslream services would be at least in part offsel by 

thc margin that ('1,EC:s would need to add to the I L K  spccial access services that they resell. 

Whaicver rcusonable assumptions arc used, the overwhelming majority o f  CLEC special access 

revenues are attributable to resold ILEC services rather than to facilities-based special access 

scrvices. And that much smaller figure attributed to "on net" revenues is dwarfed by thc $28- 

Ibilliiiii that Verizon cstimatcs I r  the cntire special access market. 

Vcrimn Fails to Show that CLECs Can Economically Connect to M o r e  Than a Small 
Fercentagc of Ihildings. 

43. As I have noted above, CLCC facilities reach only a minute fraction of a l l  commercial 

buildings in  the LIS. Ot-greatest importance to the touchstone competition inquiry, the 

";iv:iilnbilily o f  competitive alternatives, only ii small percentage o f  buildings are or can be 

connected cconomically Ihrough "on-net" services provided exclusively over non-ILEC 

facilities."" Consequently, and as AT&l' has explained before. competitive providers o f  special 

access serviccs can economically reach only a small fraction o f  the commercial buildings that 

hold potcnlial customers." 

.. 

60. x j c ,  K r  riew ofihe Seciion 251 (,hhundling Obligarions ojlnciimhenl Local Exchange 
C'mrims, CC Docket No. 01-339, Declaration o f  Michael E. Lesher and Robert J. Frontera on 
Bchal fo fAT&' l 'Corp. .  a t  paras. 41-42. 

h I .  .S~c.r Thomas Dccl.. a t  p:tra. 12. 
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cvidcnce ol'competition ill these rnarkcts shows that the ILtCs are not engaging it1 price 

squeezcs and related anti-competitive power available to thcm through market power in special 

access scrviccs. The arguments prove nothing regarding competition in the markct for special 

iiccess serviceh, nor do they rebut or present any inconsistency with evidence that has bcen 

presented to the Commission that Ihc I L K S  have in fact engaged in such anti-competitive 

activities. 

59. Even il' Vcr imn's competition tigurcs it1 downstream markets could be acccpted as true, 

the evidence has no bearing on any cmclusion that might be drawn about special acccss compe- 

tition. ILECs' having the opportunity to gain market share in  these markcts is precisely what 

provides lLECs with the incentive, combined with the ability provided by their dominance over 

special access facilities, to engage in  anti-competitive conduct. Showing the robustness of com- 

petition in those markcts only indicates that, due to resulting competitive margins, non-ILEC 

competitors w i l l  be vulnerable ovcr time to anti-competitive actions. And, of coursc, the 

Veriron materials show that the II.CCs have been gaining market share in the long distance and 

Al 'MiFrame Relay markets, just as would be cxpected il-they were engaging in anti-competitive 

pricc squeczes and non-price discrimination against downstream competitors."'4 

60. Indeed, Verizon confirms that, for two o f  the largest markets, RBOCs' market share 

increases have bcen limited only by regulations that are disappearing monthly, and Verizon 

concedes that RBOCs in tact dominate lhe third market, for local services provided to large 

businesscs. Verizon claims that KBOCs have not yet established a significant market share in 

enterprise long distance and then candidly notcs that "[tlhe Bell Companies have only recently 

hcguti providing long distance service to business customers in some stales."'o5 Verizon 

103. See Veri7on Repon, at 29-30 

105. I d ,  a t  29.  
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number of buildings served arc Knology Broadband, with 149,950 buildings served,67 and XO 

('ommunications, with 84.370 buildings served."' Both Knology and XO have in recent months 

cntercd bankruptcy."' New Paradigm now indicates that Knology has zero special access 

rcvcnues. and in Fdct the '-buildings" served apparently reflect residential cable TV and related 

retail scrv i~es. '~  Despite i t s  earlier estimates, New  Paradigm now indicates that reliable 

information regarding XO's buildings connected i s  not a ~ a i l a b l e . ~ '  

47. Vcrizon also points to the concentration o f  special access customtxs, assessed by iraff ic 

and rcvcnue, in rclatively few buildings." As a general proposition, and as compared to the total 

special access markct, there arc rclaiively few buildings where customers and demand are highly 

concciitratetl. Indcetl. this i s  precisely thc reason that the MSA-based exemption does not reflect 

compctitioii because competitive alteri1;itivcs remain iiiiavailable in a large portion o f  Ihe partic- 

ular Phase II markets. Verizon's claims regarding the importance o f jus t  four MSAs (New York, 

San Francisco, Washington D.C., and L o s  Angeles) emphasize the difficulties o f  providing 

bro;idly avnilable competitive iiltcrnative facilitics and services in  ihe many other MSAs where 

I'hase II rel ief has been granted. Even so, the estimates ofconcentration that Verizon cites 

:ipprar to be conaiderably exaggerated because thcy are limited to data iraffic, which itself 

repre5ents only a relatively small portion of'the market. 

67. See C12EC: Report 16'" ed., Knology carrier profile at I. 

68. I d ,  X O  carricr profile, at 1 .  

69. .%e CLEC Report 17Ih cd., Chapter 2 at Table I 

70. Id. Knology ciirricr prolile, at 1-5. 

71. / d .  X O  carrier profile, a1 1 .  

7 2 ~  S t v  Vc r imn Report, at 13-14 
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I arc facing their own iancial anc lpcration; . problems.””‘ fhe result i s  that _., ustry revenues 
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arc cxpectcd to  continuc their recent decline for a t  least for the next two years.97 And  that w i l l  

incvit;ibly lead to more busincss tnilurcs. According to one analyst, “a number of these carriers 

w i l l  go through bankruptcy inorc than once. and the clcansing effect on the market cannot be 

cxpcricnced lu l ly  until inore players actually consolidate or go out o f  business.”” 

56. Vcrizon suggesls that inany ol‘the companies that have f i led for bankruptcy are 

operating normally and that Chapter I 1 has been l i t t le  more than a speed bump on the road to 

wcccss. To support this claim, Verizon cites to prcsa releases in which the companies slate 

that [hey w i l l  continue to opcrate without interruption during their reorganizations. But com- 

p;iny prcss releases, which are designed to comfort worried investors and customers, are hardly 

w l i d  cvidence that these coinpanics wil l  rebound from bankruptcy as reliable suppliers. And as 1 

have pointed out above, bankruptcy is notjust a normal business condition; it is a serious 

impediment to competition. Because dark fiber connectivity contracts are generally tor lengthy 

poriods o t t i m c  ( in  the range of 20-years). the buying carrier must have confidence that the 

supplying carrier w i l l  be sufficiently stable to engage i n  long-term relationships. Companies that 

have  recently cinerged from bankruptcy or that have expericnced financial dif f iculty are unlikely 

to instil l that k ind o f  confidence. As one industry analyst points out, “restructuring under 

Chapter I I protection may provide a new lease on life for a few firms, but i t  is not a magic bullet 

,l’) 

06. I d  

1)7. , \ i~ Wholcsak voice Scrvices 6339-63, Frost & Sullivan 2002, ar 2. 

98. %(;.e On the Ropcs, at 4. 

OY. Sw Verizon Report, at 16. 
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[he "predictive judgment" that collocation scrves as a proxy for relevant competition. And as I 

h a w  previoiisly noted and 3s AT&'l' has shown,'* collocation i s  i n  any event a nearly irrelevant 

proxy itor asscssing the availability of  licilities-based competitive alternatives to end users. 

T h e  M a j o r i t y  of Fiher Route Miles Operated by C L E O  Are  Long-Haul, Not Local. 

50. Vcrizon claims thai C'LFSs operate 184,000 route miles o f  fiber and that a majority of 

ihcse tnilcs are local. i iot long-hiiul."' Veriron does not provide numbers to back up its claim 

iihtiut the breakdown ofthese niilcs. nor does i t  explain how this conclusion was reached, other 

than io  say that i t  i s  based upon public disclosures by the CLECs.'" However, as Verizon i iself 

acknowlcdges." most  CLEC's do inoi publicly report how many of the route miles they operate 

arc purely local (as opposed lo long-haul), so i t s  assertion thai a majority ofthese miles are local 

i s  highly qxculai ive.  Moreo\'cr, numbers provided b y  the few CLECs that do publish ihe break- 

(Io\\ii betwccn local and long-haiil inilcs tinderminc Verizon's claim. For instance, McLeod- 

LISA_ Inc.. which operates n large GLIA' networks, reports that only 5,000 of its 31,000 route 

inilcs o f t i be r  are local, whilc i l ie rest arc long-haul.82 XO Communications, a large CLEC, 

slates that its intcrcity long-haul wtwvork consists o f  16,000 route milcs o f  fiber, whi le i ts  metro 

7X.  .See Imdeinen/n/ ion o i r l w  Loco/  ( 'omiie/i/ion Provi.vion.v in ihe Locul Telecommunicutions 
Atr 1q1996, 'CC Docket No.  96-98. Ueclaraiion of C. Michael Pfau on Beha I fo fATtkTCorp .  at 
18-21, Filed July 17, 2002("Ptau DccI"). 

7Y. .';et, Verizon Report, a t  I, 12, 

80. I d  at  12, n. 53. Vcrizon derives its toial tiyurc of 184,000 route miles from the 2002 
CLI:C Rcpoi l  by Ncw I'ar;rdigni Resources Group. Inc. 

8 I .  ,%e Verizon Report, a i  I2  

82. See McLeodUSA Inc., Forin I O K ,  on l i le with the Securities and Exchange Commission at 
24. 
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upon the widence providcd above, i t  i s  clear that the majority o f  route miles operated by CLECs 

;ire not local for purposes of provision of  special access. 

Wholesale Fiber Providers a n d  Utility Compet i tors , I re  Not a Rel iable Source of 
Sllpply. 

52. Vcrizon a l so  makes exaggerated claims about the availability o f  wholesale local fiber, 

slating that wholesale suppliers satisfy a large part o f  Ihe CLEC’s demand for  interoffice trans- 

p ~ f l . ~ ’  As with i t s  asscrtions about route miles, Veriron offers no evidence to support this claim, 

otlicr than the self-promoting comments by some of the wholesale tiber providers themselves. 

H u t  as A’I ’&T has pointed out in other proceedings,8* there are several reasons to doubt that 

\\hcilcsale tihcr i s  a reliable source of supply for CLECs. 

53, I’ irst. sevcral analysts have questioned whether the wholesale dark fiber market i s  even 

a viable inarkct.*” Indeed, witnesses for the 1LECs Ihenisclves have raised this concern, pointing 

out the dir l icult ics involvcd in connecting to a fiber network that has already been built.”’ As 

cine witiicss fiir Verizon has stated, “One doesn‘t plan and build tibcr with the idca o fgo ing  back 

and reopening splices and touching them. ‘To the contrary, onc builds with the intent that you 

won’t cver have to go back.”*’ Givcn these and other statements by the ILK’S  own witnesses, i t  

~~ ~~ 

X7. See Vcrizon Report, at I 5  

XX. Src Rcwiew ofrhe Secrion 25 1 Unbundling Ohliplions qjlncumhen! Local Exxchonge 
C’rrrricr,c.. CC Docket No. 01-339, No. 96-98 & No. 98-147, Declaralion o f C .  Michael Ptau on 
t3ehalfof A’I’&T Corp. at  paras. 35-47, (“Pfau Declaration“). 

X 9  Id.. at para. 37 & n.  18 (quoting U.S. Wholesale Wavelength Services 6337-64, Frost &: 
Siil l ivun 2001, p.7). 

90. I d ,  a t  para. 39. 

9 I . IO. 
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cated therein. On the one hand, there is a greater likelihood that a randomly arriving customer 

w i l l  want service at a building at which CLEC facilities are in place than at a random building 

among al l  of those served by the wire center: in that event, the 1.23% result would tend to under- 

state actual conditions. O n  the other hand, i t  i s  also l ikely that the number of buildings being 

served by ATB'l nationwide - 6,700 - is far  larger than for most other CLECs, so if the actual 

distribution oFCLEC on-net buildings were substituted for an "average" based solely upon the 

A'T&'l' figure that I have used here. the resull would be significantly overstated. 1 do not present 

this "corrected" version o f  the EMG "analysis" lo r  the purpose o f  providing any specific "likeli- 

h w t l "  cstimate. hut rather for the purpose ofdemonsrr3ting the fatal flaws in EMG's methodo- 

logy and thc sheer absurdity o f  its results. 1 believe that i t  i s  most l ikely that the probability of 

some CI.EC-provided alternative to ILEC special access being available for any given customer 

i n  any given building i s  somewhere in the range o f  the results presented on Tables 9 and 10 

above, Le., somewhere between I .23% and I5.79%, hut probably a lot closer to the lower than to 

the upper end of this range. 

29. Additionally, as Professors Ordover and Wi l l ig  correctly observe, the presence o f  

CI>EC-owned channel termination facilities is greatest where extremely high-capacity demand, 

at thc OCn levcl. i s  present. and virtually nonexistent where al l  that is required a t  a particular 

Ctistwier site is capacity at the single DS-3 level or below." The EMG "study" implicit ly 

assumes a tmilbrm distribution o f  CLEC-served buildings across a l l  capacity levels. Conse- 

quently, since the vast majori ly of individual special access type connections are at or below the 

US-3 level - and a substantial majority at o r  below the DS-I level" - there is no basis to infer 

24. Ordover iWi l l ig Reply Decl., at paras. 28-30 

25. 1-or example, Arnerifech's most recenl annual access filing with the Commission (Using 
200 I actual demand data, at the special access rates effective July 2002, projects $601.9-million 
total access revenue, wi th $363.4-million categorized as DS-I, more than 60% o f  total revenues, 
plus another 101-million for [IDS and other digital lines, which brings the cumulative percentage 

(continued ...) 
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Table 14 

Interslate Speual Auzss Costs and Revenues 
RBOC Tdals (Induding GTQ 

Chanqe 
- 1996 - 1997 - 1998 - 1999 - Zoo0 - 2001 1996-2001 

(a) Revenues (OOO) $3,464,545 $4.312.543 $5.536.133 $7,141.094 $9,591,843 $12.450.913 259.4% 
(b) Expenses (OOO) $2,721,599 $3,275,670 $3.404.629 $3,988,276 $4,780.293 $5.050.329 85.6% 
(c) Ne1 investment (OOO) $5,682,447 $6373,074 $7,149.582 $€,440,569 $10,462,621 112,242,444 115.4% 

(e) Rate of Relurn (dc) 7 . a ~ ~  9.7% 17.9% 226% 20.4% 37.5% 378.2% 
(9 Sp&al Access Lines 22,067,774 26,260,133 33,999,156 4,708,169 65,451,767 79.470270 260.1% 

(d) Ne1 return $445,552 $617.253 $1,279.675 $1,906,740 $2,967,064 $4,590,506 930.3% 

(9) Revenuesperline (a/f) $157.00 $164.22 $162.83 $146.61 $146.55 $156.67 -0.2% 
(h) Expensesper line(blf) $123.33 $124.75 $100.14 $SI 88 $73.04 $63.55 4.5% 
(I) Investment per line (4 $257.50 $242.69 $210.29 $173.29 $159.85 $154.05 -40.2% 
0) Net relurn per line (cw) $20.19 $23.51 $37.64 $39.15 $45.33 $57.76 186.1% 
Sources of data: 
Finamcia1 data from ARMIS 4901, Column S. Rows 1090. 1190,1910,1915. and 1920. 
Lines are counted in term of voice-grade equivalents, from ARMIS 4908. row 910. cdumns K and L. 
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77. Morcover, assuming (as Kahn and Taylor do) for sake of argument that the analysis of 

an average “revenue” per line based upon DS-0 equivalents has any validity, then one should be 

ahlc to cxaininc the average “investmcnl“ and average “expense” per line as well. As Table 14 

below reveals. during the 1996 to 200 I period in  which average revenue per line declined by  

only IWO tenths of percent, average inveslmcnt and average expense per line each declined by 

a l i n o s t  half. Kevicw orthose “avcragc” per l ine results for those three categories more than 

proves A-r& 1“s in i t ia l  point. Dur ing ihe 1996 to 2001 period, while the average revenue per line 

tlroppcd only $0 .33  rrom $157.00 to $I 56.67, the average expense per l ine dropped by $59.78, 

from $123.33 to $63.55, and the average invc5lment per line dropped by $103.45, from $257.50 

to $I 54.05. Overall, the results demonstrate Ihat by 2001, thc net return, per DS-O equivalent 

;ICCKSS linc had cl imbed by morc than I R5%, from the $20.79 of 1996, to $57.76. 

~ ~~~ 

125. (. .continued) 
authority at the end of2000. BellSouth Pelition fo r  Pricing Flexibi l i ty for Special Access and 
k d i c a t e d  Transport Services, CCB/CPD No. 00-20, Memorandum Opinion and Order, 15 FCC 
f<cd 24588, (DKc. IS, 2000). 
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Verizon’s Repor t  General ly F a i l s  to  Dist inguish Between the H y p e  of the Hi-Tech 
Bubb le  E r a  and Current ,  Actua l  Special Access Compet i t ive Conditions. 

3 I .  Verizon’s claims orspccial access cotnpctition are outdated. They are based on a time 

wlien massive C‘L.tIC: growth was presumed, where plans were as good as implemented, and 

\\here press releases and analyst statements were presumed accurate and reliable. Of course, this 

em endcd some l ime ago, and nowhere was this fel t  more acutely than the CLEC sector under 

consideration. Vcriron‘s attempts lo belatedly tap into the hype o f  2000 provide no basis for 

judging competitive conditions in today’s market. 

32. The financial heahh ofCL.FC:s i s  nowhere near what it was a couple o f  years ago. Most 

large special acccss providers face the bankruptcy and i ts crippling effect on investor confidence 

and the CLECs’ credit. For a l l  but a few competitors, capital markets w i l l  hardly support 

current operations, much less expansive “plans” relied on by Verizon. 

33. The bubble-cra hype infuses the Verizon report. For crucial evidence regarding the 

availability of local fiber. Verizon rel ies upon announcements o f  “planned” or “intended” net- 

work rollout announced in 2000 and 2001 .29 I t  citcs Jack Grubman, to establish the robustness o f  

the nuw-crippled “wholesale liber“ sector.’” 1 1  credits as meaningful the announcement o f a  

“40.8 mil l ion round ol‘cquity linancing” as proof that the capital markets have not a l l  but closed 

for niaiiy CLECs in this sector.” VcriLon points to il “web-based trading p i t  for metropolitan 

liber” as support for i ts  assertions regarding the robustness and scope of fiber wholesalers- but 

29. fd. at 17: Table 6 (cit ing AFS “plans to install“ additional fiber, Fiber Technologies 
“planned nctwork inhastructure”); id. at 20, Table 7 (slating that El Paso Global Network “plans 
lo spend $2 bi l l ion over the next four years on a nationwide fiberoptic network and ‘plans to 
overbuild i l s  metropolitan areas to provide better connectivity”’). 

30. Id. at 15, fn.70. 

31. See Verizon Report a1 16. Table 6 (citing a $40.8 mi l l ion round o f  equity financing for 
Y ipes Communications). 
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\pccial access wcre wbstituted for  the embedded costs from ARMIS, the resulting rates o f r e t um  

011 fonuard-looking investment Ievcls would be even higher. 

74. In fact. while the RBOCs' service examplcs fail to show that ARMIS underallocates 

costs to special access services (or overstates the appropriate revenues), historical experience and 

costing trends actually support precisely thc opposite conclusion. The RBOCs have a poor track 

record for maintaining accurale records o f the i r  network investments, particularly as to the 

removal of phnt no longer i n  service. The Commission's 1999 audit reports of  RBOCs' 

continuing property records found that thcse carriers could not accotint for approximately $5-  

bil l ion in  central oft ice equipment that remaincd on their books.'24 I f  similar record-keeping 

practices exist wi th respect to special access investments, it i s  l ikely that the RBOCs' regulatory 

books ofaccount also include costs for facilities thal are no longer in service. The continuing 

propcrty records audits also demonstrated thal the nature of the record-keeping errors was 

consistcmly biased toward including items that should have been excluded, rather than the other 

way around. Accordingly, i t  is far more l ikely that the embedded investmcnt costs recorded in 

ARMIS represent an over,simiemen/ ofactual plan1 in service, thereby further contributing to the 

highly conservative character ot'the Friedlander R O R  figures. 

75. 'I'he consistent upward trend in thc KBOCs' rates of return for special access also tends 

to helie their oh,jections regarding the reliability of  the ARMIS data. Even i f there are allocation 

crrors in A R M I S ,  the RBOCs have offered no evidence Io suggest that whatever misallocations 

might aclually be present, if any, are anything other than consistent from year to year. The 

presence o f  any systematic bias in the data may impact the accuracy o f  individual data points, 

124. /$?18 Biennid Reguiaiory Review ~ Review ofDepreciaiion Reguiremenis/or lncurnbeni 
I.ocal Lxchunge Curriers: Anieriiech Corporcriion Telephone Operuling Companies' Conrinuing 
Properly Records Auriii, et. i d ,  GTE Telephone Operaling Companie.? Release ofInji,rmation 
ObininedDirring Join1 Audil, CC Dockets 98- I37 and 99-1 17, A A D  File No. 98-26, released 
Apr i l  3. 2000. FCC 00-1 19, a1 para. 15. 
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Knology Broadband 
Birch Tclecom 
WorldCom 
I TCWe ItaCom 
XO Corninmications 
Advanced TelCom Group 
Mpower Communications Corp 
Adelphia Business Solutions 
Yipes Communications 
Western Integrated Networks 
Logix Cominunicalioitr 
Network Plub C o p  
McLeod USA 
Global (’rocsing Ltd. 

0911 8/02 
07130102 
0712 1/02 
06/25/02 
0611 6/02 
05/02/02 
04/08/02 
03/27/02 
03/2 1/02 
0311 3/02 
02/28/02 
02/04/02 
01/31/02 
01/28/02 

i 6 .  Ofrhc sixteen major providers o f  spccial access services identified by Verizon,’6 six are 

in bankruptcy, while a seventh i s  just now emerging from bankruptcy protection. Six o f  these 

bankrupt providers fa l l  within the top 9, in lerms o f the i r  special access revenues. The table 

below reproduces Verizon’s presentation o f  major special access competitors to the ILECs, with 

shading indicaling those that have declared b;rnkruptcy:” 

~ ~~ 

76. ,See Veriron Report, at 9, Table 4. 

37. See CI.FC Repor( 17‘” cd.. at Ch. 2,  pp. 2-4 
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CL.EC assertions regarding a - n e t  buildings have onen proved overstated, w i th  unexpected and 

undiscloscd rcliance upon r e d e  o f  I L K  special RCCCSS services. 40 

Verizon Overestimates CLEC Revenues and M a r k e t  Share. 

3s. Verizon attempts to ponray the CLECs as vigorous competitors in special access 

inarket5 based upon claims that CLEC revenues represent approximately $10-bi l l ion out of a 

$2X-hillion market, wi th consistent growth, and that particular CLECs have robust special access 

rcvcn i~es.~ '  Even i f  truc, thesc claims would not support the assenion that relevant markets are 

competitive. Indeed. they would be cntircly consistent wi th the highly segmented competitive 

markets that AT&T has dncurncnted.'* Mult ip le providers o f  special access services may deploy 

facilities in a few arcas whcre customers are highly concentrated (indeed, have dramatically 

ovcrbuilt in those areas), but competitive alternatives do not extend to most buildings or to most 

uscrs even wi th in relatively competitive MSAs. and the expansion o f  facilities-based competition 

appears to have stalled because the overwhelming majority o f  buildings cannot be served 

economically by a CLEC. In sirin. certain high-volume customers may have competitive 

alternatives in  R l imited number or locations. but most do not even in areas subject to Phase II 

rc l  

39. In ract, Verizun's portrayal ofC1,EC revenues, growth, and market share - even using 

Ihe sources Verizon relies upon ~ i s  inaccuratc, lacks analytical integrity and conceals a deeply 

troubled service sector that has largely stalled. First, while Verizon repeatedly suggesls that the 

10. 'Thomas Decl., ;it para. 8. 

I J .  &.e Verixon Report, a1 2, 27, and Table 4. 

32. ,See A'I'Rr'r Reply Cominents. at 10.19. 

43. LS~v.  e.fi., Comnienls (?/-/he Ad Hoc Te/f,comnrunicrriions User.7 Comnziitee, at 3-4 
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Table 13 

Estimated Interstate Special Access Costs and Revenues 
Bv RBOC ilncludina GTEi 

m: ARMIS Table 43-01, Accounts 1090, 1190, 1910, 1915. DSL Revenue figures are based on the average of prior and current year-end 
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and growth assumptions and xl just ing for these three kctors, the 2001 CLEC share o f r h e  local 

:ICCCSF and private line market i s  22%.” 

4 I. ‘Third, the component revcnues that Verizon relies on to come up with the supposed 

$1  0-bi l l ion special access revenue m a l  for C’LEC services are plainly exaggerated. Verizon’s 

Table 4 purpoiis to capture the special access revenues ofCI.ECs that provide more than 520- 

inillioii vfsei-vices. but the basis fnr this calcu131ion rails to withstand scrutiny. The f laws in this 

table include: 

0 

I O  

I 1  

12 

13 

I 4  

15 

Even i f taken a t  face value, the figures as presented by  Verizon sun1 to less than $7.24- 

billion in CLEC special access revenues. 

AT&T’s 2001 special access revenue i s  presented as $2.88-billion, but N e w  Paradigm 

now estimates that ligure to be $2.38 billion.s’ 

50. (...continued) 
18. 

51, ILEC 2000 rcvenues for  local private line and special access services, derived from the 
same FCC tables that Ver i ron uses, are $13.5 bill ion. FCC, Industry Analysis Div., Telecom- 
nrzmicalirmr Jndus/ty Rovmzir 2000, at I3 & 17. For  2001, using Verizon’s ILEC revenue 
growth assumption (Verizon Competition Statement, at 27), indicates ILEC 2001 special access 
revenues o f  $1 8.6 bill ion. FCC tables indicate $3.22 bi l l ion o f  CLEC local private line and 
special access revenue in 2000, ICC Industry Analysis Div., Telecommunications Revenue 
2000, at 14 & 18, which, using the New Paradigm Resources Group estimate o f  the growth rate 
i n  CLEC special access revenues from 2000 to 200 I ( 1  7.9%), increases those revenues to $3.8 
bi l l ion for 2001, Adding Verizon’s aggressive estimate o f  $1.3 bi l l ion o f  “self-supply” by 
A T a 1 a n d  MCI brings the2001 CLEC rofal to $5.1 bjllion. 5.145,l + 18.6): .22. 

Vcriron employs for i ts  special access revenue calculations - accounted for 18% o f  total 
revenues, which were $13.2 bill ion). 

52. J d  A T & I  carrier profi le at I, 6 (estimating that dedicated accessitransport - the source 
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Estimated Interstate Special Access Costs and Revenues 
By RBOC (Including GTE) 

Using KahnlTaylor DSL Revenue AssumDtions - 
$ in Thousands 

BellSouth1 Qwest I SBC I Verizon ISumRBOC 
2001 I 2001 I 2001 I 2001 I 2001 

Table 12 

IRevenue I I I I I 
Attributable to DSL I $264.0001 $39.6891 $01 $106.31 1 1  $410,00C 
Rate of Return I I I I I 
without DSL I 31.95%1 43 14%1 54.60%1 19.88%) 34.08% 
Source: ARMIS Table 43-01, Accounts 1090, 1190, 1910, 1915. Revenue figures 
are based on KahnlTaylor assertion that total DSL revenues in 2001 for BellSouth, 
Verizon and Qwest were $410 million (Kahn/Taylor, at 15). BellSouth DSL revenue 
figures from the BellSouth 2001 Annual Report, Verizon and Qwest figures are 
estimates based on proportion of each company's DSL subscribers and residual 
revenues from the KahnlTaylor revenue figure after removal of BellSouth revenues 
As noted by KahnlTaylor, SBC DSL revenues are not included in special access 
ARMIS data, and therefore have not been removed. 

67. Kcinoving a l l  DSL. revenues for a l l  RBOCs claiming to book those revenues to special 

access accounts reduces thc special access ralcs ofreturn by about 3.3%. Total RBOC return on 

special acccss services, per ARMIS, would decrease from 37.44% to 34.08% q D S L  revenues 

w e  remorcd but without any other adjustments. This estimate, however, is l ikely to be highly 

conservative (i.e.. to understate the residual special access rates o f  return) since, as explained 

below. i t  is also l ikely that at least some, perhaps even most, DSL investment and associated 

expenses are rrl.so included in  special access accounls. Indecd, BcllSouth has specifically noted 

that i t  assigns DSLAM circuit investment lo special access, confrrming rhe conservative nature 

* 
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- Mcl eod USA i s  presented as having $91-miIIion in special access revenues. N e w  

Paradigm estimatcs thnt thc company's special access revenues for 2002 were $77- 

million.'7 

- As noted above, the releviinl market concerns local special access and private line, 

which requires reduction of the resulting figures by, in aggregate, 23% (the portion o f  

('LEC: special access revcnues attributable to interstate private line services). 

Making these adjustment, based tipon Vcrizon's own source, reduces the overall CLEC special 

access revcnues tu $4.6-billion. or S4.2 bi l l ion i f  Qwest i s  excluded altogether.su That's less than 

hal t the %:lO-bilIion figure being touted by Verizon. 

42. Finally. and o f  particular importance Tor assessing the cxtenl o f  facilities-based 

compeLitive altcrnatives. much ol ' thc (:LEC revenues reflect r e d d  ILEC special access faci- 

lities. Veriz.on contims that HOCs provide approximately 56% o f  their special access lines (by 

voice grade equivalent) to competing carriers," and Vcriroi) credits these lines as ones that are 

included in the CLCC numbers of voice grade equivalent lines served. Verizon derives this 

ligurc froin the ratio of revetiiics the LiOCs rcceive from end users as opposed to competing 

cai-ricrs. W h i k  Verizon l ikely overestimates the percentage o f  its resold lines that are employed 

as CLEC-servcd li i ics (rather than being used for upstream services), even if one assumes a 

somewhat reduced percentage. the implications are clear: CLEC revenues for special access 

scrvices provided on a facilities basis ("on net) - which are the only relevant revenues for 

57. Id,, blcLeod carrier profile, at 6 (estimating that dedicated accessitransport accounted for 7 
percent o f to ta l  revenues, which were $1. I billion). 

88. These figures were arrived at  by substituting the updated revenue amounts in Verizon's 
' fable 4 (C'L.EC Special Access Revenues) and then subtracting 23% o f  that total. 

59. ,See Verizon Report. at 24 
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makc i ls cos1 accounting rules, as reported under ARMIS, obsolete."' The Commission has 

approprialely rcsistcd thc RBOCs' persistent attempts lo make ARMIS a tool of  dcregulation 

rather thaii a regulatory tool that gets updated to reflect changes in regulatory requirements made 

in response IO such conipetition as has heen shown to exist.lt2 

65. tlach oi'the RBOCs advances thcpwsib i l i ry  that the specific allocation ofcosts and 

revenues t o  individual service categciries, as reflected in ARMIS,  could result in the understate- 

incnl o f  special access costs (or the overstatement of revenues), and hence in an overstatement of 

rates ol'return on special access services. However, the RHOCs olTer very few specilic 

examples to support this claim, and Ihe several lhat they do provide cannot begin to account for 

Ihc very significant excess earnings levels that AT&T has calculated hased upon the A R M I S  

data."' Where the RBOCs' claims have been articulated in sufficient detail to permit it, 1 have 

examined these specific criticisms and have determined that they arc either (a) erroneous, (b) 

irrclevant to special access, (c) have an insignificant financial impact upon the special access 

I 1 1 .  Coniprehensive Review orAccount ing Requirements and ARMIS  Reporting 
Rcquircmcnts for Incumbent Local Exchange Carriers: Phase 1, CC Docket 99-253, released 
March 8, 2000, at para. 48: "The Commission continues to require accounting and financial data 
about thcsc carriers to make informed regulatory judgmcnts on numerous policy and ratemaking 
ibsues. Funhermore, undcr the current regulatory price cap scheme, carriers have the ability to 
seek lull recovery o f  regulated costs through low-end adjustments, as wel l  as taking claims. 
Thus. our continued monitoring o f  the reasonableness of these costs i s  necessary." See also, 
2000 Biennial Regulatory Review ~ Comprchensive Review o f  the Accounting Requirements 
and ARMIS Reporting Requiremenls for Incumbent Local Exchange Carriers, Phase 2, CC 
Dockct 99-253. FCC 00-199, released November 1,2001, at paras. 10-12. 

I 12. See, e . g ,  2000 Biennial Regulatory Review ofAccount ing and ARMIS Requirements, 
supra, at para. 6: "In adopting these rule changes, we have attempted to steer a course that 
avoids both deregulation simply for i t s  own sake and the countervailing temptation to retain rules 
that may no longer he necessary. 1. 

I 13. A s  an aside, i t  should be noted that the KBOCs are hardly passive recipients o f  the 
(:OmmiSSkln'S C o s l  3llocation rules. Over the ycars. RBOC inDut has worked to shaoe cost 
aciounting and other reporting requiremcnrs in ways that, if anything, work to support, and not 
fruslrale, RROC \tratcgic goals. 
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44. In  large measure, Verizon accepts this crucial analysis. I t  credits an estimate that non- 

ILFC 5pcci;tl accebs providers can provide on-net service to only approximately 30,000 

commercial buildings nationwide,62 which represents less than I% of the total buildings served 

by I LECs. 

45. At the samc time, Verizon makes a series o f  marginal claims that attempt to blunt the 

force of this basic concession. First, Ve r imn  indicates that the number o f  on-net buildings i s  

-'constantly increasing" and cites an Al'&T statement that i t s  local fiber network i s  g r ~ w i n g . ' ~  

Whilc i t  is tindoubtedly true that A'TRLT's connections arc increasing, AT&T has also established 

that facilities-based special access competition is inherently limited to a small subset o fh igh ly  

concentrated. high-traffic customers.M More importantly, the number o f  on-net buildings of 

other impcrtant probiders o f  special access services is not increasing: as service providers exit 

the business altogether or scalc down operations as part ofChapter 1 I proceedings, reduce their 

eflective connections, or reveal  thar their "on net" building and network claims were i n  fact 

cxamples of irrationally exuberant overstatement.hS 

46. Vcr i ron also claims that CLECs serve "approximately 330,000 buildings," while 

admitting that more than 90% o f  these buildings are served in part or whole through resale of 

IILEC: special BCCCSS facilities."' Even the largcr figure provides nn sound indication o f  

competition even to that subset o f  buildings. Verizon relies upon a New Paradigm Resources 

Group report for i t s  figure, but that report indicates that the two providers wi th the greatest 

62. See Ver i ron Report. a t  13. 

63. Id 

0 4 .  See AT&T k p l y  Comments, at 1 1 .  

65. See disciission of Winstar, .or/ra at  para. 37 

66. .Scv Veriron Report, a t  13. 
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csliinates that RBOCs collect "less than I 5  percent o f  nationwide A ' I M  and Frame Relay 

rcvcnues" and then attributes this fact as "due to the restrictions on provision o f  in terLATA 

services."'U'' Verizon does not even attempt to minimize the RDOC share o f  local services for 

large business customers: other than to note that CLECs serve R small minority of switched 

acccss lines using their own f i c i l i l i es  or resold ILEC lines. Bl inking at reality, Verizon seeks to 

establish the vibrancy ofcompetit ion by quoting a CLEC industry group's assessment o f i t s  own 

ineinhcrs as '.solid, well-linanced companies [ready] to compele head-to head with B e l l  

coinpanies."'"' 

G I .  Verizon's market share evidence is entirely consistent w i th  the structure o f  markets 

vulnerable to and aflectcd by a monopolist's anticompetitive actions, and in fact evidence o f  

those abuses in the special access market i s  widespread. AT&T has provided the Commission 

with pervasive evidence of non-price discrimination, particularly in the provisioning o f  special 

access service to competitors, and the NY PSC has documented widespread non-price practices 

wi lh  anti-compctitive implications for markets that require RBOC special access services as an 

input."'* Similarly, A ' I & T  has documentcd that the RBOCs engage i n  classic price squeeze 

tactics: in  more that1 half the areas examined in a wide-ranging study, the RBOCs charged 

AT&'I' fa r  i n w e  fbr special acces than charges lo its retai l  customers for int raLATA frame relay 

or ATM ports- in some areas, 150% more than a rate that would have allowed A T & T  to 

provide a competitive offering.'" 

1 06. Id.: at  30 

107. Id.: at 3 1-32 (quoting statement o f A L T S ,  from Cominunications Daily, CLEC Industry 
Wi l l  Rev ive in 2003. Repon Says (Oct. 18, 2002). 

I 08. &Tee ('omnlena o/A Ttt 7: Re view ofRegulaiory Reyuiremenls for Incumbeni LEC' Broad- 
bond /'elecomniunicutions Services, CC Docket 01-337, a i  32-37 (March 1 ,  2002) (presenting 
evidence and surveying NYPSC rcports). 

109. I r l ,  a t  33 (ci l ing Benway Declaration) 
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4X. 'The NYPSC's careful examinations o f  competitive facilities in the most highly concen- 

tratcd market, New York City, shows the irrelevance o f  Verizon's emphasis upon concentration 

lor showing thal an overall M S A  market i s  competitive. I n  concluding that Verizon remained 

dominant i n  the provision o f  special access Services for a l l  geographical areas in the state 

including Manhattan, the N Y  ['SC concluded that Verizon's own data revealed that "a maximum 

(if900 buildings [are] served by individual competitors' fiber."" In  contrast, New York City has 

more than 220,000 buildings lhat are "mixcd use, commercial, industrial or public institutions."'" 

Becaitse CLEC tiber loops were irrelevant to actual provision o f  services unless joined by further 

faci l i t ies to particular buildings, the NYPSC report concluded that "Verizon represents a bottle- 

neck t u  the development o f  a healthy market for Special Services" (equivalent to special access 

r e r v i c c ~ ) . ~ ~  

49. Finally, Verizon argues at length that evidence ofcol locat ion demonstrates the 

exi!,tence of special access competition and cites the Commission's reasoning that collocation i s  

an ncciirate basis to predict the presence ofcompeti t ion throughout most o f a n  MSFI. '~  With a l l  

due respeci, that issue i s  the one now challenged before the Commission by evidence that, not- 

withstanding collocation, competitive alternatives are not available in broad areas o f  the MSAs 

suh,iect to Phase II relief.77 Faced with that evidence, the Commission w i l l  need to address the 

m i p c  o f  actual competitive alternatives, and neither the Commission nor Verizon can rely upon 

73. See Proceeding on  Morion ($/he Commission Io Invesfigare Merhods l o  Improve und 
Mrrinrain High Qualily Special Services Performance by Verizon New York, Inc., Opinion und 
Order ModrjjJing Special Services Guidelines for  Verizon New York Inc., Conforming  tar^ and 
Requiring Addirionu/ Perjirmunce Reponing, NY PSC Case 00-C-205 I, at 7-8 (June 15, 2001) 
("NYPSC June Special Services Order"). 

73. Id 

7s. I d ,  a t  9. 

76. S ~ T  Vcrizon Report, a t  14. 

77. See ' lablcs 6 and 7 m p r ~  
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57. Ver imn‘s f inal claim i s  that the entry o f  ut i l i ty companies into the wholesale supply 

business w i l l  provide CLECs with the fiber they need for special access.’” But  this assertion i s  

as unsupported as a l l  the others that Verison has made. Although some uti l i ty companies have 

expressed an intention to supply fiber. there i s  no evidence that any o f  the uti l i ty companies 

listed by Ver imn w i l l  soon become significant players in the wholesale market. Indeed, o f  [he 

sivtecn companies listcd by Veriaon, seven give no indication on their websites that they cven 

offer carrier services; one has ceased i t s  klecommuilications operations; one i s  bankrupt; and 

one does not own i ts  own metro 

intcrcst in providing dark fiber. Ut i l i ty  companies may eventually have some success in pro- 

viding limited mctro fiber services because o f  their low incremental cost o f  deploying fiber in 

existing rights-or way, using cxisting structures and construction resources.’” But  util it ies have 

no obligation lo provide supply to CLECs, nor do they have any incentive to price their services 

below those o f  ILEC alternatives, such as special access. I t  i s  therefore premature to conclude 

that util it ies w i l l  become a viable source ofsupply lo r  CLECs. 

Of the  reniaining companies, one expresses a lack o f  

The Evidcnce Shows that  ILECs Have Undermined Downstream Service Competit ion. 

58. Ver i ron devotes considerdble effort to demonstrating that the ILECs have not yet under- 

mined competition in markets that employ special access services as an input, and claims that 

~ 

100. .See Thc Carriers‘ Carrier I’la? book, at 17. 

I O ] .  .SLY Vcrizon Repon, at 18. 

102. ,Set cg.. P f m  Declaration. a t  para. 46. 

103. /(I.. a~ para. 37. 
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l ibcr network spans only 4,300 miles.81 And Adelphia Business Solutions reports that it  has 

9,536 local routc m i les  and 7,879 long-haul miles.84 Thus, of the nearly 70.000 route miles 

opcratrd by the thrce 01 the hrgest CI,EC networks, only 19,000 - or 27 percent - are local. 

rhic hardly qudl i l ies ab a majority. 

5 I .  In addition. many CLECs included in the lis1 from which Verizon arrived at i t s  total o f  

IX4,OOO route milcs do not even provide special access services. For example, the New 

Paradigm report l is ts  Knology Broadband as having 5,568 route miles of fiber, and Verizon 

apparently counts these miles in reaching i ts  total o f  184,000. But according to New Paradigm, 

Knology does not generate any revenue from special access services." In fact, eight o f the  

C'1.ECs includcd in the l is t  from which Verizon arrived a t  i ts  total figure do not generate any 

rebenue from special access services.'' I n  addition, several other CLECs, such as CTC 

Communications Corp., generate only one or two perccnt of their revenues from special access 

services ~~ again, indicating that most o f the  route miles operated by these companies are not 

rc lwant to an analysis o f  competitive fiber special access scrvices. Vcr i ron does not take into 

account any of these considerations in  asserting that a majority of the 184,000 route miles 

operated by C'I.ECs are local. I t  simply makes this assertion and then treats i t  as fact. But  based 

8 3 .  Sec XO Luunches BroorlbundServices in Scln Antonio, Jan. 10, 2001, press release 
available at http://www.xc.comlnews/54.htm I; XO Will Provide Nulionwide Gigahii EIhernci 
Service, Sept. 25, 2000, press release available at <http://www.xo.com/news/26.html>. 

84. See ..Jrlelphia Business Soluiions, Inc. Announces Third Quurler Resulis of Operalions, 
Nov. 12, 200 I, press release available at <hnp://www.prnewswire.com/cgi-bin/micro_stories.pl? 
ACCT- I I9453&TICK=ABlZQ&STORY=/www/story/I 1-12-2O01/0001614064&EDATE= 
N o v t  l2,~+2001>. 

85. See C12EC Report 2002, Ch. 6 (1 Sh ed.) 

86. In addition to Knology, the following companies do not generate any revenue from Special 
access services: RCN Corp.; Allegiance Telecom, Inc.; Advanced I e l C o m  Group, Inc.; Choice 
One Communications; Global Crossing, Lid.; Florida Digital Network; SunWest Communica- 
tions. .See ( ~ ' L E C R e p r t  2002, Ch. 6 ( I  5Ih ed.). Together, these companies operate 22.509 route 
mi lesof f iber .  I d . ,Ch .4a tTab le  13. 
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53. The second major obstacle to  the use o f  wholesale fiber is  {he precarious financial 

situation the industry now finds i t se l f  in. Verizon’s presentation o f  Ihc facts i s  once again 

lrapped in a timc warp, touting the promise o f  the wholesale fiber industry as if the bubble era 

s t i l l  existed. But the bubble has burst, and the “wholesale data market has been one o f t h e  seg- 

ments mosl severely affected by the telecommunication’s industry’s t ~ rmo i l . ” ’ ~  “After several 

years o f  init ial ly promising growth. the carriers’ carrier industry i s  now under the gun. Some 

firms havc already ceased operating, others are in Chapter I I looking 10 recover, and many 

others are ~t rugy l ing. ”~ ’  Indeed, o f t h c  nine companies cited by Verizon as wholesale local fiber 

suppliers, three have filed for Chapter 1 1  bankrupfcy, and several others have experienced fman- 

cinl difficulty.’” Others, such as American Fiber Systems and Fibertech Networks, have 

announced plans to develop signilicant networks, but have so far  only deployed dark fiber in a 

handful of smaller markets. 

55. Forecasts for the future are equally dim. “The shakeout gripping the US. carrier 

industry is not over,” a recent industry analysis declared.95 “Simply put, there are sti l l  too many 

players with Loo inuch debt and l i t t le  competitive differentiation chasing too fcw customers, who 

92. See North Americun Wholesrile I h t t ~  Murket on the Ropcs at 2, Gartner Dataquest, 
November 13, 2002 (“On the Ropes”). 

93. The Carriers’ Currier Playbook at 3,  The Yankee Croup, August 2002. 

94. ‘The suppliers that havc declared bankruptcy are Metromedia Fiber Networks, Northeast 
Optic Network, and Yipes Communications. In  addition, both Progress Telecom and NEESCom 

colllpanies cited by Verixon are privately held. and therefore financial information i s  not readily 
;I Y ;I i I a h le. 

rcporied IOSSKS in  rccenl public disclosures. See Pfau Declaration at 24. Many of the other 

95. I d ,  at 17. 
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